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TO THE HONORABLE, THE JUDGESOF THE COURT OF MILITARY
COMMISSION REVIEW

Relief Sought
Omar Khadr ("Appdlee™) respectfully requeststhat this Court allow him to reply to the
prosecution’s response to hisMotion to Abate Proceedings. Thisreply, which notes additional
factsand law relevant to refuting the prosecution’'s arguments, will be helpful to the Court in
resolving A ppellee's underlying motion.
Introduction
We now know that even before Appelleefiled his Motion to Abate, Captain John W.
Rolph, JAG, USN, had identified some of the samedefectsin the process by which the members
of this panel were purportedly appointed to this Court. On 11 July 2007, CAPT Rolph sent an e-
mail to the Office of General Counsel, Department of Defense, asking whether the Secretary of

Defense had "'ratified in writing the Chief Judge/Deputy Chief Judge and military appellatejudge

' Mr. Khadr has yet to be arraigned.



appointmentsthat were approved by [Deputy] Secretary England on June 15" and May 8™,
respectively.” Disclosure Concerning Motion to Abateand Motion to Attach Documents at
Attachment 1, United States v. Khadr (Ct. Mil. Comm’n Rev. July 23,2007) [hereinafter Judicia
Disclosure]. CAPT Rolph then observed, ** Section 950f of the MCA 2006 statesthat ‘The
Secretary shall assign appellate military judgesto a Court of Military Commission Review.™" Id.
CAPT Rolph was absolutely correct that the Secretary of Defense, and not the Deputy Secretary,
wields the power to appoint this Court's judges—a power that Secretary Rumsfeld exercised
himself on 1 December 2006 when he appointed the first four judgesto this Court. Y et neither
CAPT Rolph's request nor Appelleg's Motionto Abate has succeeded in obtaining any
documentation suggesting that the Secretary of Defense appointed the military officerswho
purportedly sit on thispanel. Accordingly, the prosecution has not carried its burden of
establishingthat this panel hasjurisdictionto hear Appellee's case, and these proceedings must
be abated.



Supplemental Facts®
On 11 July 2007, the Clerk of Court sent an e-mail to counsel for the partiesin this
appeal that included several orders related to thiscase. One of theseordersreferred to the
assignment of thiscaseby "the Acting Chief Judge.” Khadr Case Assignment, Attachment C.
Shortly after Mr. Foreman sent thise-mail, the Chief Defense Counsel called him and left him a
voice-mail message, then called and reached the Deputy Clerk of Court.> The Chief Defense

Counsdl inquired about the creation of the position of the* Acting Chief Judge. The Deputy

? Appellee provides many of these supplemental factsin responseto the prosecution's
insinuationsin paragraphsh and i of its Statement of Factsthat the Motion to Abatewas
untimely. Prosecution Responseat 4. Thefactsestablish that at thefirst point when the
prosecution pointedly observes that “[t]he Defensedid not challenge the duly appointed judges
of this Court at that time," Prosecution Responseat 4, the defense had requested but not yet
received the documentsthat gave riseto the Maotion to Abate. Three of the undersigned counsel
wereon an airplaneflying to Guantanamo to meet with Appellee at the second point when the
prosecution observesthat “[a]t the time, Appelleedid not question or challengethe composition
of theCourt." Prosecution Responseat 4. This Court should decisively rgect the prosecution's
insinuationsthat the Motion to Abate was somehow untimely.

Perhapsby 11 July the prosecution already had copiesof all of the relevant documents
concerningthis Court's creationand the appointment of itsjudges. Appelleedid not. Onthe
contrary, commission defense counsel first learned that judges had been appointed to this Court
on 11 July 2007, asthe result of the Clerk of Court's e-mail including the namesof the three
judgesassigned to this panel. Despite previous queriesto the Convening Authority's office, no
commission defense counsel had previously been notified of the 1 December 2006 FOUO
document naming four judgesto this Court, nor the 8 May 2007 Action Memo purportingto
name another 12 judgesto this Court, nor the 15 June Action Memo purporting to namea Chief
Judge, createthe position of Deputy Chief Judge and assign CAPT Rolph to that position.

Almost immediately upon learning of the appointment of the judges of this panel, the
Chief Defense Counsel sought relevant documentation from the Deputy Clerk of Court and the
Clerk of Court. Whilethose official ssuggested the course of action by which Appellee
ultimately obtained those documents, they refused to provide those documentsto the defense
themsalves. The prosecution's observation that the defense did not challengethe appointment of
this Court's judges when Appelleefiled hisMotion for Emergency Relief can just as accurately
be stated as, "' Appelleedid not challengethe appointment of thisCourt's judges at atimewhen
the defense's initial request for the relevant documents had been rebuffed and a second request
was pending.”

* Counsel aver thesefactsto betrue. The Chief Defense Counsel, Col Dwight H. Sullivan,
USMCR, iscurrently out of theareaon leave. If requested by either the prosecutionor the
Court, Appelleewill obtain adeclaration establishing these facts.



Clerk read to him portionsof the 11 June Action Memo from the General Counsal of the
Department of Defense to the Secretary of Defense, which wasinitialed by the Deputy Secretary
of Defense on 15 June 2007. Attachment D. The Deputy Clerk declined the Chief Defense
Counsel's request to providea copy of that Action Memo or other paperwork concerningthe
establishment of the Court of Military Commission Review or the appointment of its judges.
Whilethe Chief Defense Counsel was speaking with Deputy Clerk Harvey, Clerk of Court
Foreman returned hiscall. During a subsequent conversation, Clerk of Court Foreman also
declined to provide copiesof the relevant paperwork to the defense. Either Mr. Foreman, Mr.
Harvey, or both suggested that the Chief Defense Counsel seek the documentation from Deputy
General Counsel (Lega Counsel) Paul Ney. At 1427 on 11 July, the Chief Defense Counsel sent
an e-mail to Mr. Ney noting, in part:

We received the attached batch of ordersfrom the CMCR today. One of the

attached ordersrefersto the' Acting Chief Judge," aposition of which | was

previously unaware. Thisand someinterna inconsistenciesin the documents

(such asindicatingthat the prosecution appeal was" received by the Clerk of

Court on July 4, 2007,” whilealso indicating that the Clerk of Court was not

swornin until 11 July 2007), led meto call both Mark Harvey and Lee Foreman

to exploretheseissues. They indicated that Deputy Secretary England had

initialed a document on 15 June 2007 naming Griffin Bell asthe Chief Judge and

CAPT Rolph asthe Deputy Chief Judge and referringto the Deputy Chief Judge's

powers.

Mark and Leedeclined my request to give me a copy of that document and

referred meto you instead. Would it be possiblefor meto get that document, as

well as any other documents related to the formation of and appointmentsto the

Court of Military Commission Review? Any guidance would be greatly

appreciated.

In an e-mail sent to the Chief Defense Counsdl at 1807 on 11 July 2007, Mr. Ney

indicated, “I'll pull that material together and hopeto get back with you tomorrow morning." At
1909 on 11 July, Appellee's counsel filed aMotion for Emergency Relief, seekingrevisionof a

deadlineestablished by one of the ordersthat the Clerk of thisCourt issued on 11 July.



By adisclosure provided to the partieson 23 July 2007, CAPT Rolph informed the
partiesof thefollowing event that also occurred on 11 July:

On Wednesday, 11 July 2007, Captain John W. Rolph, JAGC, USN, in his
capacity as Deputy Chief Judge of the U.S. Court of Military Commission
Review, sent an email to the Office of the General Counsel (OGC), DoD, asking
the question:

""[HIasthe SecDef ratified in writing the Chief Judge/Deputy Chief Judge and
military epgellate judge apgoi ntmentsthat were approved by Secretary England
on June 15" and on May 8™ respectively? As you know, Section 950f of the MCA
2006 statesthat 'The Secretary shall assign appellatemilitary judgesto a Court of
Military Commission Review.' If it is not too much trouble, it would be useful for
the CMCR to have that documentationin hand for the Court's historical record,
and in case subsequent validation of our appointmentsis required.”

Captain Rolph recelved areply on the sameday from OGC stating that they were
working on theissue. He did not receive any guidance or further documentation.

Judicial Disclosureat Attachment 1.

On 12 July, Mr. Ney sent an e-mail to the Chief Defense Counsel informing him that
Mr. Ney had asked David Bennett of hisofficeto send therelevant documentsto the Chief
Defense Counsel. Mr. Bennett did so at 15:38 on 12 July. At thetime, the Chief Defense
Counsel was out of the office, executing Permissive TAD ordersto attend a training conference.
The Khadr defenseteam wasin the process of preparing to travel to Guantanamo Bay to meet
with Appellee, having had to amend their initial plansto travel to Guantanamo earlier on 12 July
because U.S. military personnel had supplied them with an erroneous show timefor their flight,
which necessitated rescheduling theflight for thefollowing day. The Khadr defenseteam |eft
for Guantanamo on a 0600 flight on 13 July and did not return to the Washington, D.C., area
until approximately 1800 on Saturday, 14 July. Appellee's Motion to Abate wasfiled on

Thursday, 19 July 2007 at 0934.



Argument
I
The Military Commissions Act prohibitsthe
Secretary of Defense from delegating his power to
assign judgesto this Court.

In its opposition to Appellee's Motionto Abate, the prosecution pointsto only one source
of authority by which it purports the Secretary of Defense del egated his power to assign judges
to the Court of Military Commission Review: Department of DefenseDirective5105.02 (Feb.
26, 2007). That Directive, however, recognizesthat the Deputy Secretary may not act for the
Secretary of Defensewheredoing so is™ expresdy prohibited by law.” DOD Dir. 5105.02 at
para. 1.2. Under well-established canons of statutory construction, the Military Commissions
Act isdeemed to expressly prohibit del egation of the Secretary of Defense's power to assign
judgesto the Court of Military Commission Review. Accordingly, DOD Directive5105.02 does
not delegateto the Deputy Secretary the Secretary's power to assign judges to this Court.

For thereasons set out in Section II of Appelleg's Motionto Abate, the Military
CommissionsAct prohibitsthe Secretary of Defensefrom delegating his power to assign judges
to thisCourt. Appelleeobserved that at one point in the Military Commissions Act of 2006,
Congress expressly authorized the Secretary of Defenseto delegatehis rule-making power. Y et
Congressprovided no such del egation authority when it authorized the Secretary of Defenseto
assign judgesto this Court. The prosecution does not even attempt to rebut the resulting
conclusion that under **the well-established canon of statutory constructionof expressio unius

594

est exclusio alterius,”” the MCA must be construed as denying authority to delegatethe

assignment power.

* United States v. Milan, 304 F.3d 273,293 (3d Cir. 2002).



Whilethe prosecutiondiscusses the Supreme Court's decisionin Cudahy Packing Co. v.
Holland, 315 U.S. 357 (1942), Prosecution Responseat 10-11, the prosecution simply ignores
thelanguage from that decisionthat is expresdy applicableto construingthe Military
CommissionsAct: “[I]t seemsto usfairly inferablethat the grant of authority to delegatethe
power of inspection, and the omission of authority to delegate the subpoena power, show a
legidlativeintention to withhold thelatter.”” Cudahy, 315 U.S. a 364. Thislanguageis not
limited to statutesabout subpoena power any morethan Marbury v. Madison islimited to
judicia review of statutes about i ssuing mandamus. Rather, the Supreme Court in Cudahy
provided guidance on how to construestatutes. Here, that guidance requiresthat the MCA be
construed to limit the power to assign this Court's judgesto the Secretary himself.

The prosecution similarly ignoresthe actual proposition for which Appelleecites United
Statesv. Giordano, 416 U.S. 505 (1974). See Prosecution Response at 9-10. In Giordano, the
Supreme Court held that one U.S. statuteforbade del egation of wiretap application approval
authority to the Attorney Genera's Executive Assistant despite an actual expressdelegationand
28 U.S.C. § 510’s generad statutory grant of delegation authority. The Supreme Court reasoned
that “[d]espite § 510, Congress doesnot always contemplate that the duties assigned to the
Attorney General may be freely delegated.” Giordano, 416 U.S. a 514. And the Supreme Court
recognized that such agenera statutory grant of del egationauthority could be overcomeeven
without ** precise languageforbiddingdeegation.” 1d. In Giordano, the general statutory grant
of delegationauthority was overcome by a negative inference arising from an expressdel egation
of application approval authority to specific Department of Justiceofficials. Cudahy establishes
that a comparablenegativeinferencearises where a statute authorizesone functionto be

delegated while remaining silent about the delegation of another function. Just as the more



specific negative inferenceovercame 28 U.S.C. § 510in Giordano, the more specific negative
inferencehere overcomes 10 U.S.C. § 113(d) and removesthe assignment power from DOD
Directive5105.02's scope.

The prosecution al so misconstrues United States v. Mango, 199 F.3d 85 (2d Cir. 1999).
Prosecution Response at 11-12. In Mango, the Second Circuit declined to apply a negative
inference where two different statutestreated the subdel egationissuedifferently. 1d. at 91. The
Second Circuit contrasted that with a situation like that presented by the MCA:

Although specific authority to subdel egate one power within a given piece of

legidlation may indicate that Congressdid not intend to allow subdel egation of

otherpowers, see, e.g., Cudahy Packing, 315 U.S. 357 at 364, 62 S. Ct. 651, 86 L.

Ed. 895, we do not read specific allowanceof subdelegationin adifferent act asa

strongindicator of legidlativeintent in the CWA.

Id. Thiscase presents an instancewherethe negativeinference arisesfrom two different
portions of thesame statute.

Inlieu of addressing Appellee's expressio unius argument, the prosecution seeksto
chastise Appelleefor purportedly'* consistently mischaracterize[ing]” the Deputy Secretary of
Defense's exerciseof the power to assign judgesto this Court as*'a subdel egationof the
Secretary of Defense's authority." Prosecution Responseat 9. The prosecution is mistaken both
factually and legally. First, in only two paragraphsdoes Appellee's Motion to Abaterefer to the
subdel egation of the Secretary's authority under 10 U.S.C. § 950f. See Appellee's Motion to
Abateat 11-12. On the other hand, the motion used the verb "' delegate’ or the noun "' delegation'
twenty-four times when referring to the Deputy Secretary's exerciseof the Secretary's power to
namethis Court's judges. Norisuseof "'subdelegate' incorrect. Federal courts, including the
United States Court of Appealsfor the District of ColumbiaCircuit, havereferred to Congresss

exerciseof its congtitutional authority to confer the power to appoint inferior officersas



""Congress's del egationof appointment power.” Landiy v. FDIC, 204 F.3d 1125, 1133n.2 (D.C.
Cir. 2000); seealso, e.g., UnitedStatesv. Hilario, 218 F.3d 19, 27 (1st Cir. 2000) (referringto
Congress's authority to ** del egatethe appoi ntment power™ under the Appointments Clause).
Under thisformulation, it is perfectly appropriateto refer to the Deputy Secretary's purported
exerciseof the appointment power that Congress delegated to the Secretary as a subdel egation,
just asit is appropriateto refer to the Secretary's subdel egation of the rulemakingauthority that
Congressdelegated to the Secretaryin 10 U.S.C. § 949a(a). See, e.g., Lovingv. United States,
517 U.S. 748, 770 (1996) (citing UCMJ Article 36 as"'indicativeof congressional intent to
delegate [the] authority [to prescribe the military death penalty system's aggravating factors] to
the President™) (emphasisadded). So whatever solace the prosecutionseeksto glean by
distinguishing' delegation’” from "' subdelegation,” see Prosecution Responseat 9 n.2 & 11, is
illusory.
II

Any delegation of the Secretary's power to appoint

this Court's judgesis achange of proceduresthat

may not take effect until 60 days after it has been

reported to the House and Senate Armed Services

Committees.

The Military Commissions Act authorizesthe Secretary of Defense, in consultationwith
the Attorney General, to prescribe ' post-trial procedures. . . for casestriableby military
commission.” 10 U.S.C. § 949a(a). Before™any proposed modification of the proceduresin
effect for military commissions” may go into effect, the Secretary of Defensemust submit**a

report describing the modification' to the House and Senate Armed Services Committeeat least

60 daysin advance. Id. a § 949a(d) (emphasis added).



The Secretary of Defense carried out that rulemaking function by promulgatingthe
Manual for Military Commissions. The Manua specifically prescribed the procedurefor
appointing members of thisCourt: " The Secretary shall appoint appellate military judgesto the
Court of Military Commission Review pursuant to 10 U.S.C. § 950f.” Rulefor Military
Commissions(R.M.C.) 1201(b)(1). The Secretary could have, but did not, specify that the
" Secretary or his delegate™ or the ' Secretary or the Deputy Secretary™ shall appoint appellate
military judges. Evenif 10 U.S.C. § 113(d) were construed as permitting a delegation of the
Secretary's rulemaking authority, that statutory provision does not require such delegation. A
Member of Congressreading R.M.C. 1201(b)(1) could construethat languagein only one way:
the Secretary is reserving the power to appoint this Court's judgesto himself.

On 26 April 2007, the Deputy Secretary of Defense promulgated the Regulationfor Tria
by Military Commissions. Regulation for Trial by Military Commissionsat Foreword (2007).
The Deputy Secretary expressy promulgated that Regulation pursuant to 10 U.SC. § 949a(c).
Id. Inparagraph 25-2.c of that Regulation, the Deputy Secretary prescribed: "' The Secretary of
Defense shall appoint military judges to the CMCR from among appellate military judges
nominated by each Judge Advocate General and from civiliansof comparable qualifications
designated by the Secretary.” The Deputy Secretary could have prescribed that the " Secretary
of Defense or his delegate” or the " Secretary of Defense or Deputy Secretary of Defense”
shall appoint this Court's judges. Hedid not. Again, a Member of Congress reading this
language could reach only one conclusion: the Secretary of Defense would personally appoint
this Court's judges. This paragraph clearly communicated that to the extent that the
appointment power is delegableand to the extent that this appointment power would fall within
a broad grant of delegated authority, the Deputy Secretary would not exercise that power but,

rather, would reserve that appointment power to the Secretary himself. Indeed, a reasonable



Member of Congresswould be aware that the Deputy Secretary could not constitutionally
appoint a civilian judge of this Court. See Ryderv. United States, 515 U.S. 177 (1995). This
would suggest a sound reason for the Secretary's decision to reserve the power to appoint CMCR
judgesto himself.

Significantly, the Deputy Secretary issued the Regulation after the most recent iteration
of DOD Directive5105.02 (Feb. 26, 2007), was promulgated. The Deputy Secretary's
appointment of the judgeson this pand was clearly inconsistent with the plain meaning of
Paragraph 25-2.c of the Regulation. It clearly constituted a changein the procedure for
appointingthis Court's judges. But the Deputy Secretary was not free to changethat procedure
without congressiona oversight. Appelleeis unawareof whether the relevant congressiona
committees have ever been notified of this changeto Paragraph25-2.c, aswell asR.M.C.
1201(b)(1). But becausethe Deputy Secretary's purported appointment of the judgeson this
panel occurred lessthan 60 days after he promulgated Paragraph 25-2.c, it is certainthat no
change alowing the Deputy Secretary to appoint this Court's judges had taken effect on 8 May
2007, when he purported to do so. See Attachment B.

111
The creation of the Deputy Chief Judge position
with purported authority to act on behalf of the
Chief Judge wasa changeto theoriginaly
promulgated commission post-tria procedures,
requiring notification to Congress 60 days before it
may takeeffect.

The prosecution's attempt to prove that the position of * Acting Chief Judge' preceded
the Deputy Secretary of Defense's 15 June 2007 attempt to create the position of ** Deputy Chief

Judge" actually demonstrates the opposite.



Initialy, the prosecutionobserved, "*Notably, Appelleedoes not challengethe
gualificationsof Judge Rolph or, for that matter, any of the other members of the Court or the
panel.”" Prosecution Responseat 13. That contention is perplexing, as the Motion to Abate
challenges the appointment to this Court of every judge assigned to this panel. Let therebeno
mistake: Appelleeexpresdy challengesthe qualificationsof every judgeon this panel since one
of the most basic qualificationsto wield judicia power isa proper appointment to the court.

The prosecution then argued that CAPT Rolph " acted within hisinherent
authority to assign the military judges to the pand hearing this case' becausefirst, the next
senior person in the organi zation succeedsif theincumbent, in this casethe Chief Judge, is
absent." Prosecution Responseat 13, 14. But this argument actually devastatesthe
prosecution’s position because, in fact, CAPT Rolphis not the' next senior person™ on this
Court. On 1 December 2006, Secretary Rumsfeld appointed four judgesto this Court: the
Honorable Griffin Bell, the Honorable William T. Coleman, Jr., the Honorable Edward G.
Biester, Jr., and the HonorableFrank J. Williams. See Attachment A. Each of thesefour judges
isthus senior on the Court compared to CAPT Rolph and the other 11 judges the Deputy
Secretary purported to appoint on 8 May 2007. So the prosecution’s argument proves that the
Deputy Secretary's 15 June action changed the method of determiningan ** Acting Chief Judge'
that existed beforethat Action Memo “create[d] the position of Deputy Chief Judge of the

CMCR." Attachment D. But such a change cannot take effect until 60 daysafter it has been

reported to the relevant congressional committees. 10 U.S.C. § 949a(d).
As a secondary argument, the prosecution posits that Deputy Secretary England was an
appropriate authority to designatean Acting Chief Judge. Prosecution Responseat 14. But

regardlessof whether Deputy Secretary England was or was not empowered to " create the



position of Deputy Chief Judge,” in the words of the General Counsel of the Department of
Defense, that creation changed the procedures governing the CMCR, as both Appellee's original
motion to abate and the prosecution's own argument demonstrate. Beforethis creation, only the
Chief Judge was authorized to execute certain important functions, such as assigning judgesto a
pand and casesto apanel. After thiscreation, either the Chief Judgeor, in hisabsence, a
Deputy Chief Judge acting as Chief Judge could exercisethisfunction. Beforethischange,
under the prosecution's reasoning, the second-most senior judge could perform thisfunctionin
the Chief Judge's absence. After thischange, ajudge with less seniority on the Court would
have precedenceover three of the four former temporary Mgjor Generals (includingtwo former
Cabinet members, who are four-star equivalents, see Department of Army Protocol Precedence
List, Apr. 8,2003, availableat http://www.usma.edu/Protocol/images/DA_precedence.pdf, and a
state Supreme Court chief justice) who were appointed on 1 December 2006. For purposesof 10
U.S.C. § 949a(d), it does not matter whether this change was wiseor unwise, or even whether
this changewas promulgated by the proper official. What mattersisit wasachange, and such a
change requires congressional notification beforeit may take effect. Until 60 days have elapsed
from when this changewas or will be reported to the relevant congressional committees, the
status quo anteremains. Only the Chief Judge or, under the prosecution’'s theory, in hisabsence
the second most senior member of the Court may assign judgesto panelsand may assign this
caseto apand. Neither of those eventshas occurred. Rather, assuming arguendo a proper
appointment, ajudge junior to the Chief Judge and three other judges attempted to wield power

reserved to the Chief Judge. Accordingly, the assignment of judgesto this panel and the

> Attachment D (emphasisadded).



assignment of thiscaseto thispanel arevoid. Proceedingsmust be abated until these defectsare

cured.
Conclusion
For the foregoingreasons, Appelleerespectfully requeststhat this Court grant hismotion
to reply to the prosecution's response and abate proceedingsin this case until such timeasthe
applicablestatutory and regulatory requirementsare satisfied.
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